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CONTRACT FORMATION

Good faith in negotiating
Vsfnherefigf ydtOint gfn fLsefO  GfaitnhfEhegfgeO ntintgOfif‘ gnri‘n2

Since coming into effect on 1 January 2021, the Chinese Civil Code brought the principle of 
good faith into the provision of liability for negligence in contracting. Under article 500 of the 
Chinese Civil Code, when entering a contract, the parties shall not:

1. negotiate the contract in bad faith under the pretext of concluding a contract;

2. deliberately conceal material facts relating to the conclusion of the contract or provide 
false information; or

3. perform other acts that violate the principle of good faith.

If a party behaves as mentioned above and thereby causes losses to the other party, it shall 
be liable for compensation.

In addition, article 501 further speci7ed the principle of good faith in terms of non-disclosure 
of commercial secrets. It stipulates that a party shall not disclose or improperly use trade 
secrets or other con7dential information known to it in the course of concluding a contract, 
no matter whether the contract is established or not; if it discloses or improperly uses 
such trade secrets or information and causes losses to the other party, it shall be liable for 
compensation. 

The Civil Code also includes good faith as a general principle for all civil activities in article 
9. Thus, the use of good faith has become an obligation for parties in the negotiation of a 
contract.

Law stated - 19 July 2024

Oral contracts
Vsfigf ridf‘ gnri‘nfytgGtgOftgfN LrfMLrtsGt‘nt g2

Oral contracts are expressly permitted under article 46j of Chinese Civil Code, which 
stipulates that the parties may enter into contracts in written, orally or in other forms. That 
said, a valid oral contract shall identically include the parties, the subqect matter and the 
amount despite its briefness. In commercial practices, it is recommended to adopt written 
contracts with detailed rights and obligations set forth therein to guard against disputes and 
the subse8uent burden of proof that a valid and legal agreement exists. 

Meanwhile, it is mandatory that the following types of contracts shall be made and executed 
in writing to be valid:

1. loan contracts other than otherwise agreed upon between natural persons;

2. guarantee agreements;

3. lease agreements with a term longer than six months;

4. 7nance lease agreements;

Commercial Contracts 2024 Explore on Lexology

https://www.lexology.com/gtdt/workareas/commercial-contracts?utm_source=GTDT&utm_medium=pdf&utm_campaign=Commercial+Contracts+2024


RETURN TO CONTENTS

5. factoring agreements;

6. construction agreements;

9. technology development agreements;

W. technology transfer agreement;

j. technology licence agreement; and

10. property management agreement.

Law stated - 19 July 2024

‘Battle of the forms’ disputes
( EfirefByinndef afnhefa r’spfGtsuLnesfres dPeGftgfN LrfMLrtsGt‘nt g2

‘hen resolving the ’battle of the formsK disputes, the Chinese Civil Code adopts a resolution 
with reference to the Last Shot Rule and the Hnock-out Rule.

The Chinese Civil Code recognises the ’mirror-imageK principle by providing that the contents 
of an acceptance shall be consistent with those of the offer, that is to say, the offeree must 
accept the terms of the offer in their entirety.

–owever, to encourage the formation of a contract and to ensure business e'ciency, the 
Chinese Civil Code makes a distinction between substantial alterations and non-substantial 
alterations, and only if the offeree substantially alters the contents of the offer shall 
it constitute a new offer. Substantial alterations, under the Chinese Civil Code, refer to 
alterations to the subqect matter of the contract, 8uantity, 8uality, price or remuneration, time 
limit, place and method of performance, liability for breach of contract and method of dispute 
resolution, etc.

If the offeree makes non-substantial alterations to the contents of the offer, the offereeKs 
acceptance shall be effective, and the contents of the contract shall be subqect to those of 
the acceptance, except as reqected promptly by the offeror or indicated in the offer that an 
acceptance may not alter the offer at all.

On the other hand, under the Chinese Civil Code, an acceptance shall be made by noti7cation, 
except where acceptance may be made by an act on the basis of customary business 
practice or as expressed in the offer.

Based on the above, a ’battle of the formsK dispute is resolved under the Chinese Civil Code 
by a logic of either ’offer F substantial alterations F new offer F acceptanceK or ’offer F 
non-substantial alterations F acceptanceK.

Law stated - 19 July 2024

Language requirements
VsfnherefifdeOidfreSLtre’egnfn fGrianfnhef‘ gnri‘nftgfnhefd ‘idfdigOLiOe2
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There is no legal language re8uirement for drafting a contract under PeopleQs Republic of 
China (PRC) law. In practice, parties may draft the contract in a bilingual form in both Chinese 
and another language, particularly if one of the parties is a foreign party. According to article 
466 of the Chinese Civil Code, where a contract is concluded in two or more languages and 
it is agreed that all versions are e8ually authentic, the words and sentences in each version 
are presumed to have the same meaning. In the case of any discrepancy in the words and 
sentences used in different versions, they shall be interpreted in accordance with the relevant 
terms, nature and purpose of the contract as well as the principle of good faith.

Moreover, certain contracts are subqect to approval or other procedures in accordance with 
laws and administrative regulations. In this circumstance, it is better to prepare a Chinese 
version of the contract for the competent authority to review.

Law stated - 19 July 2024

Signatures and other execution formalities
VgfEhinf‘tr‘L’snig‘esfirefstOginLresf rfigNf nherfa r’idtntesfreSLtreGfn f
eCe‘Lnef‘ ’’er‘tidf‘ gnri‘nsftgfN LrfMLrtsGt‘nt g2fVsftnfu sstydefn fiOreef
ifm,mf‘ gnri‘nf gdtgef)eODfLstgOfif‘dt‘UYn Yi‘‘eunfur ‘essW2fz esfnhefdiEf
re‘ OgtsefnhefPidtGtnNf afede‘nr gt‘figGfGtOtnidf‘ gnri‘nfstOginLres2fVafs Df
h EfirefnheNfnreineGftgf‘ ’uirts gfn fEenYtgUfstOginLres2

In general, under PRC law, the parties can conclude a contract in written form or any other 
form. According to article 4j0(2) of the Chinese Civil Code, the written form re8uirement of 
a contract is not mandatory, and does not affect the effect of the contract.

Under normal circumstances, a signature or seal is proof of the establishment of the 
contract. According to article 4j0(1) of the Chinese Civil Code, when the parties conclude a 
contract in written form, the contract is established when both parties have signed it, a'xed 
their seals thereon or have a'xed their 7ngerprints thereon.

Regarding the signature and the stamp, in China, a stamp usually has priority and has the 
external effect that can be regarded as agency authority. Under PRC law, the company 
stamp is the externalisation of the companyKs will and is legally binding, which is of great 
signi7cance for commercial activities.

It is possible to conclude a contract online under the Chinese Civil Code and E-commerce 
Law of the PRC (E-commerce Law).

According to article 46j of the Chinese Civil Code, the parties may conclude a contract in 
writing, orally or in some other form. Any electronic data that can show, in material form, 
the contents that it speci7es through electronic data exchange or email can be accessed for 
reference and used at any time and shall be regarded as a written form.

In particular, if the contract is an online sales contract, the click-to-accept process can be 
adopted. According to article 4j1(2) of the Chinese Civil Code, where the information of 
any commodity or service released by one party via the internet or any other information 
network meets the conditions of the offer, the contract shall be established when the 
other party selects such commodity or service and submits the order successfully, unless 
otherwise agreed by the parties. It is also stipulated in the E-commerce Law that e-commerce 
participants using an automated information system to conclude or perform contracts 
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shall be legally binding on the parties using the said system (article 4W(1)), and where the 
information on goods or services announced by an e-commerce business operator satis7es 
the criteria for making an offer, the contract shall be deemed established if the user selects 
the said goods or services and submits an order (article 4j(1)).

In China, electronic and digital signatures have the same legal validity as a wet-inked 
signature or a'xation of a seal, according to the Electronic Signature Law of the PRC 
(Electronic Signature Law).

–owever, certain conditions must be satis7ed for the electronic signature to achieve legal 
effect. According to article 13 of the Electronic Signature Law, an electronic signature shall 
be deemed a reliable electronic signature if it satis7es all of the following criteria:

1. when the electronic signature creation data is used for electronic signature, it is 
exclusively proprietary to the electronic signatory;

2. the electronic signature creation data is exclusively controlled by the electronic 
signatory at the time of signing;

3. any subse8uent alteration to the electronic signature after the signature can be 
detectable; and

4. any subse8uent alteration to the content and form of the data message after the 
signature can be detected.

Reliable electronic signatures will have the same legal validity as a handwritten signature or 
a'xation of seal.

Law stated - 19 July 2024

STATUTORY CONTROLS AND IMPLIED TERMS 

Controls on freedom to agree terms
TrefnherefigNfsninLn rNf rf nherf‘ gnr dsf gfuirntespfareeG ’fn fiOreef
ner’sftgf‘ gnri‘nsfyenEeegf‘ ’’er‘tidfuirntesftgfN LrfMLrtsGt‘nt g2

In general, parties to a contract have the freedom to agree to the terms in a contract under 
PRC law. It is stipulated in article 490 of the Chinese Civil Code that the contents of a contract 
shall be agreed upon by the parties, and shall generally contain the following clauses:

1. personal names or names and domiciles of the parties;

2. subqect matter;

3. 8uantity;

4. 8uality;

5. price or remuneration;

6. time limit, place and method of performance;

9. liability for breach of contract; and

W. dispute settlement method.
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The parties may conclude a contract by reference to a format of texts of each type of 
contract.

–owever, this provision is guidance on the terms of contract rather than a mandatory 
re8uirement. The parties are not necessarily bound by those terms, and can adopt their own 
format texts and agreed terms.

There are certain conditions that shall be satis7ed for the contract to be effective. According 
to articles 146, 153 and 154 of the Chinese Civil Code, the contract shall be null and void if it:

1. the terms are concluded by persons of civil conduct and counterparties under false 
manifestation;

2. the terms violate the mandatory provisions of laws and administrative regulations; or

3. the terms are concluded by a person who colludes with their counterparty to impair 
othersQ legitimate rights and interests.

In addition, certain types of exception clauses in a contract shall be null and void according 
to article 506 of the Chinese Civil Code as follows:

1. those that cause personal inqury to the other party; or

2. those involving property damage to the other party as a result of deliberate intent or 
gross negligence.

In special situations, Chinese laws can restrict the liberty of parties to form contracts to 
safeguard public interests.

To illustrate, the Chinese Civil CodeQs article 4j4 mandates that pertinent civil entities enter 
into a contract compliant with re8uirements related to emergency response, disaster relief, 
disease prevention and management, or other necessities. These parties are obligated to 
propose or accept in accordance with legal or administrative rules. Durthermore, article W10 
prevents a public transportation provider from declining a passenger or consignorQs ordinary 
and qusti7able transportation re8uest.

Law stated - 19 July 2024

Standard form contracts
TrefsnigGirGfa r’f‘ gnri‘nsfnreineGfGtaaeregndNfar ’fnh sefnhinfirefareedNf
geO ntineG2

The standard form contracts have legal effect, but the party providing the standard terms 
shall observe certain obligations stipulated by the Chinese Civil Code.

Standard terms are clauses that are prepared by one party in advance for repeated use and 
that are not subqect to negotiation with the other party when concluding a contract (article 
4j6(1), the Chinese Civil Code).

As the standard terms are drafted in advance by one party without negotiating with the other 
party, to achieve the principle of fairness and protect the legal rights of the other party the 
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Chinese Civil Code stipulates some speci7c obligations on the party providing the standard 
terms as follows:

1. it shall observe the principle of fairness in determining the rights and obligations of 
the parties;

2. it must remind the other party in a reasonable way of the provisions that greatly 
affect the other party, such as those that exclude or mitigate the liability of the party 
providing the standard terms; and

3. it must explain the standard terms at the re8uest of the other party.

If the party providing the standard terms fails to perform the obligations of reminding or 
explanation, causing the other party to fail to notice or understand the terms in which it has 
a material interest, the other party may claim that the terms do not form the contents of the 
contract.

Moreover, to better protect the other party, where there are two or more interpretations of 
standard terms, the interpretation unfavourable to the party providing such term shall prevail. 
‘here a standard term is inconsistent with a non-standard term, the non-standard term shall 
prevail (article 4jW, the Chinese Civil Code).

Law stated - 19 July 2024

Implied terms
;hinfner’sfireft’udteGfyNfdiEftgn fnhef‘ gnri‘n2fVsftnfu sstydefn feC‘dLGef
nheseftgfif‘ ’’er‘tidfredint gshtu2

In Chinese law, the concept of ’implied termsK is not introduced as in common law. According 
to article 490 of the Chinese Civil Code, the contents of a contract shall include the terms of 
the contract parties, subqect matter, 8uantities, 8uality re8uirements, price or remunerations, 
time limit, places and method of performance, and such like.

Although the Chinese Civil Code does not provide which terms are implied by law, it respects 
trading practices and recognises that trading practices could 7ll in the blank space if there 
are no express terms. After the effectiveness of a contract, if there is no agreement on the 
terms regarding 8uality, price or remuneration or place of performance, or such agreement 
is unclear, the parties may enter into a supplementary agreement. If no supplementary 
agreement is reached, the relevant terms of the contract or trading practices shall govern.

Particularly in terms of any warranties on the 8uality of products, if 8uality re8uirements 
are unclear, the contract shall be performed according to compulsory national standards. In 
the absence of compulsory national standards, the recommended national standards shall 
apply. In the absence of recommended national standards, the industry standards shall be 
followed; in the absence of national standards or industry standards, the contract shall be 
performed in accordance with customary standards or speci7c standards in conformity with 
the purpose of the contract.

Meanwhile, in some qudicial precedents, the Chinese courts may agree that the re8uirements 
stipulated in the Product •uality Law should be deemed as an ’implied guaranteeK for the 
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8uality re8uirements. Article 26 of the Product •uality Law was cited, which stipulates that 
product 8uality shall satisfy the following re8uirements:

1. no unreasonable danger to personal safety or the safety of property shall exist; where 
there are national or industry standards for the protection of health, personal safety 
and the safety of property, such standards shall be complied with;

2. products must possess the properties for use that should be possessed by such 
products, except for products where zaws in their properties for use are clearly 
indicated; and

3. products must conform to the product standards carried on the product or its 
packaging, and conform to the 8uality indicated by such means as the product 
description and physical samples, and such like.

Dor the re8uirements stipulated in the Product •uality Law, the provision also clari7es 
that the 7rst re8uirement is compulsory and cannot be excluded, while the second is a 
non-compulsory re8uirement and could be excluded by agreement.

Law stated - 19 July 2024

Vienna Convention
VsfN LrfMLrtsGt‘nt gfifstOgin rNfn fnhef@gtneGfAint gsfI gPegnt gf gf
I gnri‘nsfa rfnhefVgnergint gidfxidef afo  Gsf)nhefvteggifI gPegnt gW2

China signed the United Nations Convention on Contracts for the International Sale of Goods 
(CISG) in 1jW1 and approved it on 11 Kecember 1jW6. China makes a reservation in relation 
to the application of article 1(1)(b) (ie, this Convention applies to contracts of sale of goods 
between parties whose places of business are in different states: when the rules of private 
international law lead to the application of the law of a contracting state, and only adopt CISG 
among contracting states). 

Law stated - 19 July 2024

Good faith in entering and performing 
Vsfnherefigf ydtOint gfn fLsefO  GfaitnhfEhegfegnertgOfigGfuera r’tgOfif
‘ gnri‘n2

Good faith is established as a general principle for engaging in all civil actions under Chinese 
laws. ‘hen entering a contract, the Chinese Civil Code establishes that any party that 
violates the principle of good faith in negotiation shall bear the liabilities for negligence in 
contracting if losses are incurred by the other party.

In addition, a party shall not disclose or improperly use trade secrets or other con7dential 
information known to it in the course of concluding a contract, no matter whether the 
contract is established or not; if it discloses or improperly uses such trade secrets or 
information and causes losses to the other party, it shall be liable for compensation.
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‘hen performing a contract, the Chinese Civil Code also establishes that contract parties 
shall observe the principle of good faith. Meanwhile, the parties shall not only fully perform 
their respective obligations as agreed, but also, under the principle of good faith, perform 
such obligations as noti7cation, rendering assistance and maintaining con7dentiality 
according to the nature and purpose of the contract as well as trading practices.

Law stated - 19 July 2024

LIMITING LIABILITY

Prohibition on exclusions and limitations
IigfuirntesfiOreefn fdt’tnfdtiytdtnN2fVafs DfirefnherefigNfdt’tnsf gfEhinf
dtiytdtntesf‘igfigGf‘igg nfyefeC‘dLGeGf rfdt’tneGfyNf‘ gnri‘nf)tg‘dLGtgODf
a rfeCi’udeDfyNfifsLuudterftgfif‘ gnri‘nW2

Liabilities exemption or limitation clauses refer to clauses agreed by the parties that aim at 
limiting one party or both partiesK liabilities in the future, thus reducing the partiesK risks of 
being claimed. In general, Chinese law allows parties to agree on exemption or limitation 
clauses, but they cannot violate the good faith principle and public interest. According to the 
Chinese Civil Code, the following exception clauses in a contract shall be null and void:

1. those that cause personal inqury to the other party;

2. those involving property damage to the other party as a result of deliberate intent or 
gross negligence; or

3. those endangering the interests of the state, the collective community or a bona 7de 
third party.

Durthermore, considering that the essence of the exemption or limitation clause is to con7rm 
and allocate prospective risks in advance (in particular, to exempt the liabilities incurred by 
events emerging after the contract has been signed), the parties shall not conceal practical 
risks occurring before or during the signing of the contract. According to the Chinese Civil 
Code, where the parties agree to relieve or exempt the liability of the seller for the defects of 
the subqect matter, and the seller fails to inform the purchaser of the defects of the subqect 
matter intentionally or due to gross negligence, the seller shall have no right to claim for relief 
or exemption of its liability.

In addition, where the exemption or limitation clauses are standard terms, the party providing 
the standard terms shall observe more obligations. If the party providing the standard terms 
unreasonably exempts or reduces its liability, increasing the liability of the other party; limits 
the maqor rights of the other party; or excludes the main rights of the other party, the standard 
terms shall be null and void.

Law stated - 19 July 2024

Financial caps

Commercial Contracts 2024 Explore on Lexology

https://www.lexology.com/gtdt/workareas/commercial-contracts?utm_source=GTDT&utm_medium=pdf&utm_campaign=Commercial+Contracts+2024


RETURN TO CONTENTS

TrefnherefigNfsninLn rNf‘ gnr dsf gfLstgOflgig‘tidf‘iusfn fdt’tnfdtiytdtnNfa rf
yrei‘hf af‘ gnri‘n2

Under Chinese law, the liability for breach of contract is more about compensation rather 
than punishment or a penalty. The circumstances triggering liability for breach of contract 
are de7ned as a contracting party failing to perform its obligations under the contract, or its 
performance failing to conform to the agreement, and thus causing losses to the other party.

Under such circumstances, the 7nancial caps to limit liability for breach of contract shall be 
e8ual to the losses caused by the breach of contract, including the interest receivable after 
the performance of the contract, but shall not exceed the probable losses caused by the 
breach of contract that have been foreseen or ought to have been foreseen by the breaching 
party when the contract is concluded. In a case where the contracting parties agree on 
li8uidated damages, a PeopleKs Court or an arbitration tribunal is still entitled to adqust the 
amount of li8uidated damages if such amount is too inappropriate compared to the actual 
losses.

Law stated - 19 July 2024

Indemnities
TrefnherefigNfsninLn rNf‘ gnr dsf gftgGe’gtntesfLseGfn f‘ PerfdtiytdtnNfrtsUsf
tgf‘ gnri‘ns2

The concept of indemnity does not exist in Chinese law in relation to commercial contracts.

Indemnities serve to mitigate liability risks in contracts, established by a clause where 
one contracting party agrees to indemnify and hold harmless the other party from any 
obligations, liabilities, costs and expenses arising out of speci7c events or actions. The 
indemnities could be unilateral or bilateral. Once triggered, the indemnities shall become an 
independent debt in addition to the subqect debt of the contract.

Under Chinese law, there is no provision or stipulation to control indemnity clauses, while 
in principle, wherever the breach of contract occurs, the breaching party shall compensate 
for the actual losses due to the breach of contract. The ’inferred relianceK doctrine is rooted 
in Chinese law and qudicial practices in determining the burden of liabilities due to the 
occurrence of a breach of contract.

Law stated - 19 July 2024

Liquidated damages
TrefdtSLtGineGfGi’iOesf‘diLsesfega r‘eiydefigGf‘ ’’ gdNfLseGftgfN Lrf
MLrtsGt‘nt g2

Li8uidated damages are explicitly permitted under Chinese laws. According to the Chinese 
Civil Code, the contract parties may agree on li8uidated damages clauses, which could 
stipulate either a certain sum of li8uidated damages in light of the circumstances of the 
breach or a method for the calculation of damages incurred as a result of a breach.
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–owever, the Chinese Civil Code also grants the PeopleKs Courts and arbitration tribunals 
the discretion to adqust the amount of li8uidated damages. In the circumstances where the 
amount of li8uidated damages agreed upon is lower than the losses incurred, the court or 
an arbitration tribunal may increase such amount upon the re8uest of the parties based on 
the actual loss caused by the breach of contract. ‘here the amount of li8uidated damages 
agreed upon is excessively higher than the losses incurred, the court or the arbitration 
tribunal may appropriately reduce such amount upon the re8uest of the parties. The amount 
of li8uidated damages can be regarded as excessively higher if it exceeds 30 per cent of the 
losses caused.

Law stated - 19 July 2024

PAYMENT TERMS

Statutory time limits on payments
TrefnherefsninLn rNfnt’efdt’tnsfa rfuiNtgOftgP t‘es2fVsftnfu sstydefn fiOreef
ifGtaaeregnfuiN’egnfuert G2

There are no mandatory time limits for payment under Chinese law; instead, the parties can 
agree on the payment date or period. The purchaser shall pay the purchase price at the 
agreed time.

‘here the time for payment is not agreed or the agreement is not clear, the parties may enter 
into a supplementary agreement; if no supplementary agreement is reached, the relevant 
terms of the contract or trading practices shall govern. If the payment time still cannot be 
determined in accordance with the aforementioned methods, the obligor may perform, and 
the obligee may re8uest performance at any time provided that the other party shall be given 
the time re8uired for preparation.

Law stated - 19 July 2024

Late payment interest
VsfsninLn rNftgneresnf‘hirOeGf gfdinefuiN’egns2fVsftnfu sstydefn fiOreefif
Gtaaeregnfrinef aftgneresn2

In a sales contract, the contract parties may agree on li8uidated damages or a rate of interest 
for late payment.

If no agreement is made in the sales contract, when the purchaser delays the payment, 
resulting in a breach of contract, the seller may initiate civil proceedings and claim damages 
of the late payment interest, where the rate of interest is stipulated by the Interpretation on 
Issues Relating to Application of Law in –earing Cases of Kisputes over Sales Contracts 
promulgated by the Supreme PeopleKs Court. Article 1W provides that if the breach of contract 
occurred before 1j August 201j, the court may make a computation on the basis of the 
benchmark interest rate of the PeopleKs Bank of China (PBC) for yuan-denominated loans of 
the same type and period, and with reference to late penalty interest rate standards; where 
the breach of contract occurred after 20 August 201j, the court may make a computation of 
losses incurred from late payment based on the one-year loan prime rate (LPR) announced 
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by the National Interbank Dunding Centre with authorisation of the PBC at the time of 
occurrence of the breach of contract, further increased by 30 to 50 per cent. 

Especially with regard to the LPR, the PBC has authorised the National Interbank Dunding 
Center to release the benchmark LPR of the PBC at j.30 am on the 20th of each month 
(subqect to postponement in case of holidays). At the time of writing, the LPR is 3.55 per 
cent for a one-year loan.

Law stated - 19 July 2024

Civil penalties
;hinfirefnhef‘tPtdfuegidntesfa rfaitdtgOfn f‘ ’udNfEtnhfsninLn rNftgneresnfrinef
 rfdinefuiN’egnf aftgP t‘es2

Dor late payment, the obligee is entitled to re8uest the obligor to continue performance as 
well as to compensate for the losses due to the late payment.

The interest rate for late payment stipulated in the interpretation 7lls in the blank space where 
no agreed rate of interest exists in the contract. Thus, when the obligor fails to comply with 
the interest rate either agreed by the contract parties or stipulated in the interpretation, the 
obligee may seek legal remedies and re8uest the court to order the obligor to undertake 
the interest for late payment. Once an effective qudgment upholds the obligeeKs claims, the 
obligee may apply to enforce the obligorKs properties by 7ling at the Enforcement Kepartment 
of the Court.

Law stated - 19 July 2024

TERMINATION

Implied terms
TrefnherefrLdesfreOirGtgOfner’tgint gfigGfGLrint gf af‘ gnri‘nsfnhinfEtddf
yeft’udteGfyNfdiEftgn fif‘ gnri‘n2fIigfnhesefner’sfyefeC‘dLGeGf rfdt’tneGf
yNftg‘dLGtgOfiuur urtinefdigOLiOeftgfnhef‘ gnri‘n2fz fsue‘tidfrLdesfiuudNf
n fner’tgint gf afifsLuudNf‘ gnri‘n2

There is no special rule applying to the termination of a supply contract implied by law. The 
termination of a contract, under Chinese laws, could be agreed upon by the contract parties 
or be sought under statutory circumstances provided by law, which, according to article 563 
of the Chinese Civil Code, include the following:

1. it is impossible to achieve the purpose of the contract due to force maqeure;

2. any party expressly states, or indicates through its conduct, that it will not perform its 
principal obligations prior to the expiration of the performance period;

3. any party delays in performing its principal obligations and fails to perform the same 
within a reasonable period after being urged to do so;

4. any party delays performance of its obligations, or has other violations, rendering it 
impossible to achieve the purpose of the contract; or
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5. other circumstances stipulated by the law arise.

In addition to the above circumstances, it is also provided in the same article that, if an 
inde7nite-term contract contains the continuing performance of obligations, any party may 
rescind the contract at any time, provided that it shall notify the other party before a 
reasonable time limit.

In terms of a supply contract, the performance could be one-time or continuing. Dor a supply 
contract of one-time performance, the termination shall follow the performance and if the 
time limit of performance is not expressly agreed in the contract, according to article 511 of 
the Chinese Civil Code, the obligor may perform, and the obligee may re8uest performance, 
at any time, provided that the other party shall be given the time re8uired for preparation. 
Meanwhile, for a supply contract of continuing performance, if the time limit of performance 
is inde7nite, the termination shall apply the rule in article 563, whereby any contracting party 
may terminate the contract and provide the other party with a notice period.

Law stated - 19 July 2024

Notice period
Vafif‘ gnri‘nfG esfg nftg‘dLGefifg nt‘efuert Gfn fner’tginefif‘ gnri‘nDfh Ef
tsftnf‘id‘LdineG2

According to article 563 of the Chinese Civil Code, if an inde7nite-term contract contains 
the continuing performance of obligations, any party may rescind the contract at any time, 
provided that it shall notify the other party before a reasonable time limit. According to this 
provision, the notice period refers to ’a reasonable time limitK from the moment the notice of 
termination reaches the other party until the termination takes effect.

Although ’a reasonable time limitK is a vague method for calculation of a notice period, it could 
be interpreted in combination with the purpose of the legislation. Generally, in inde7nite-term 
contracts with continuing performance, the contract parties rely on each other, and if one 
party terminates the contract at any time, this will have a sudden impact on the other party 
and involve unexpected damages. This legislative arrangement of a reasonable time limit 
acts as a buffer period so as to protect the contract parties from sudden impacts and 
unexpected damages. Therefore, the party that wants to terminate the contract unilaterally 
should fully consider how to prevent the other from such damages when calculating the 
notice period.

‘ith this concern, article j46 of the Civil Code provides a speci7c notice period for the 
contracts of property services, ’where a decision on dismissal is made, the property service 
provider shall be noti7ed in writing 60 days in advance, unless the contract stipulates 
otherwise on the notice periodK. This provision may be seen as a reference example for 
determining a reasonable time limit.

Law stated - 19 July 2024

Automatic termination on insolvency
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;tddfif‘ ’’er‘tidf‘ gnri‘nfner’tginefiLn ’int‘iddNf gftgs dPeg‘Nf afnhef
 nherfuirnN2

Once the insolvency application of a company is accepted by a PeopleKs Court, an 
administrator will be designated to take over all business of the insolvent company. Those 
contracts concluded between the insolvent company and other parties prior to acceptance 
of the insolvency application but which are still pending completion by the parties will not 
terminate automatically and will be handed over to the administrator. The administrator is 
entitled to decide whether those contracts shall be terminated or continued and will notify 
the other contracting parties.

If the administrator, within two months upon the acceptance of an insolvency application, 
has not noti7ed the other contracting parties, or if the other contracting parties, within 30 
days of receipt of the noti7cation, have not replied to the administrator, the pending contract 
shall be deemed terminated.

‘hen the administrator decides to continue the contract, the other contracting parties are 
entitled to re8uest the administrator to provide security for the performance. Under such a 
re8uest, if the administrator fails to provide security accordingly, the pending contract shall 
be deemed terminated as well.

Dor any damages arising from the aforementioned termination of contracts, the other 
contracting parties may declare credit rights in the insolvency procedures.

Law stated - 19 July 2024

Termination for jnancial distress
Trefnherefresnrt‘nt gsf gfner’tgintgOfif‘ gnri‘nftafnhef nherfuirnNftsftgf
lgig‘tidfGtsnress2

If a contracting party is in 7nancial distress, it does not necessarily lead to termination 
of the contract. Under the Chinese Civil Code, if a contract partyQs business is seriously 
deteriorating, it shall grant the other party the unsafe right of defence, which allows the other 
party to notify the party in 7nancial distress in a timely manner and suspend performance 
of the contract. Resumption of the performance will be subqect to a guarantee provided by 
the party in 7nancial distress. If the party in 7nancial distress fails to restore its capacity for 
performance or to provide a guarantee within a reasonable time limit, the other party may 
terminate the contract and re8uest the other party to bear the liability for breach of contract.

Alternatively, in the case that 7nancial distress causes frustration to the performance of the 
contract, the principle of change of circumstances will be triggered.

According to the Chinese Civil Code, after the conclusion of a contract, if there is a signi7cant 
change that occurred to the basic conditions of the contract, which was unforeseeable at the 
time of contract conclusion and was not a commercial risk, causing obvious unqust harm 
to a contracting party if performance of the contract is continued, the adversely affected 
party may renegotiate the contract with the other party. If the renegotiation fails within a 
reasonable period of time, the contracting parties may seek legal remedies re8uesting to 
modify or terminate the contract concerned.

Law stated - 19 July 2024
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Force ma<eure
Vsfa r‘ef’iMeLrefre‘ OgtseGftgfN LrfMLrtsGt‘nt g2f;hinfirefnhef
‘ gseSLeg‘esf afifa r‘ef’iMeLrefePegn2

The Chinese Civil Code acknowledges the concept of force maqeure, de7ning it as events that 
are unanticipated, inescapable and unable to be overcome. Typically, if an obligation is not 
met due to force maqeure, the responsible party can be partially or completely relieved from 
liability, depending on the extent of the force maqeureQs impact.

‘here the force maqeure causes a failure to perform a contract, the obligor shall notify the 
other party in time to reduce any possible losses, and shall provide proof within a reasonable 
time limit.

Durthermore, if the force maqeure makes it impossible to achieve the purpose of the contract, 
the contracting parties may renegotiate or terminate the contract.

Nevertheless, force maqeure cannot be used as a reason to exempt liability if the force 
maqeure event happens after a delay in performance by any party.

Law stated - 19 July 2024

Frustration and impossibility of performance
TrefnhefG ‘nrtgesf aft’u sstytdtnNf rfarLsnrint gf afuLru sefre‘ Ogt<eGftgf
N LrfMLrtsGt‘nt g2

The doctrines of impossibility are recognised regarding the performance of non-monetary 
obligations in China. In accordance with article 5W0 of Chinese Civil Code, the party 
may re8uest the other party who fails to perform non-monetary obligations or whose 
performance of non-monetary obligations is in breach to perform, unless:

L it is legally or factually impossible to perform;

L the subqect matter is unenforceable or the cost incurring from performance is too 
high; and

L the debtor fails to re8uest for performance within reasonable term.

‘hen an obligation is legally impossible to perform refers to the scenario that continued 
performance of the obligation shall violate the laws. That the subqect matter is damaged, 
destroyed or has been already transferred to others render the contract impossible to 
perform factually. Practically, contracts of which the performance relies on particular person 
such as entrustment contracts, technology development contracts, and such like, are 
deemed unenforceable in their subqect matters.

‘hen it is impossible to perform the obligation, both the breaching party and the 
non-breaching party are entitled to re8uest to the peopleKs court or the arbitration institution 
for termination of the contract rather than re8uest for performance. Meanwhile, the 
termination of the contract does not impede the determination and bearing of liabilities for 
breach.

Law stated - 19 July 2024
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Material adverse events and material adverse changes
Tref’inertidfiGPersefePegnf)wT-Wf rf’inertidfiGPersef‘higOef)wTIWf
‘diLsesfLseGf rfega r‘eGftgfN LrfMLrtsGt‘nt g2

Material adverse event (MAE) or material adverse change (MAC) clauses are used and 
enforced in China. The parties are entitled to agree upon liability incurred from termination or 
liability for breaches of the agreements when facing such material adversity. In legislation, 
MAE or MAC clauses are generally rezected by the provision of the Change of Circumstance 
principle under the Chinese Civil Code. In accordance with article 533, which provides that 
when following the formation of a contract, if there is a signi7cant unforeseen change in 
the fundamental conditions of the contract that does not constitute a commercial risk and 
the continued performance of the contract is signi7cantly unfair to one party, the affected 
party may renegotiate with the other party. If no agreement is reached within a reasonable 
period, the affected party may re8uest the peopleQs court or arbitration institution to modify 
or rescind the contract.

The change of fundamental conditions of the contract refers to the basic facts contingent 
upon which the contracts are entered into have changed. Natural disasters, governmental 
orders or policies (eg, temporary measures during the pandemic) and abnormal market price 
zuctuations can lead to the application of a Change of Circumstance from which foreseeable 
commercial risks are excluded. 

The Change of Circumstance results in pre-obligations for negotiations 7rst. If the 
negotiation fails, the parties may submit the contract to peopleKs court or arbitration for 
adqustment or termination. The party adversely affected by the Change of Circumstance 
whose obligations under the contracts are alleviated may be liable to compensate for the 
other party depending on the losses incurred.

Law stated - 19 July 2024

SUBCONTRACTING, ASSIGNMENT AND THIRD-PARTY RIGHTS

Subcontracting without consent
wiNfifsLuudterfsLy‘ gnri‘nftnsf ydtOint gsfLgGerfnhef‘ gnri‘nfEtnh Lnf
seeUtgOf‘ gsegnfar ’fnhef nherfuirnN2

Under Chinese law, if the supplier subcontracts all or part of its obligations to a third party, 
the consent of the other party must be obtained. The supplier or the third party may urge 
the other party to give its consent within a reasonable period, where the silence of the other 
party is deemed dissent.

On the other hand, the Chinese Civil Code also establishes that if the third party qoins the 
supplier to perform the obligations, it is not necessary to obtain the consent of the other 
party. In this case, the third party or the supplier needs to notify the other party, and, as long 
as the other party does not explicitly reqect the re8uest within a reasonable period, the other 
party will be entitled to re8uest the third party to perform the obligations.

Law stated - 19 July 2024
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Statutory rules
TrefnherefigNfsninLn rNfrLdesfnhinfiuudNfn fsLy‘ gnri‘ntgOftgfN Lrf
MLrtsGt‘nt g2

The Chinese Civil Code provides several rules on general contract, and the party shall obtain 
the consent of the other party if it intends to subcontract all or part of its obligations to a 
third party.

‘ith respect to construction contracts, there are speci7c statutory rules in the Chinese Civil 
Code, alongside regulations on construction proqects promulgated by the State Council. If the 
construction proqects involve bidding and tendering, the Bidding Law of the PeopleKs Republic 
of China shall also apply.

Although, under the general rules, the supplier may subcontract all obligations with the 
consent of the other party, in a construction contract, the supplier is not allowed to 
subcontract the entire construction proqect to a third party, nor may it split the construction 
proqect into parts and subcontract each part respectively to a third party in the name of 
subcontracting.

After subcontracting, the third party will bear qoint and several liabilities with the supplier on 
the subcontracted parts of the construction proqect.

In addition, the third parties who accept such subcontracts should be 8uali7ed in accordance 
with laws and regulations. If there is any illegal subcontracting, the other party to the 
construction contract may unilaterally terminate the contract.

Law stated - 19 July 2024

Assignment of rights and obligations
wiNfifuirnNfisstOgftnsfrtOhnsfigGf ydtOint gsfLgGerfnhef‘ gnri‘nfEtnh Lnf
seeUtgOfnhef nherfuirnNpsf‘ gsegn2

Dor the assignment of obligations, the assignor shall obtain consent from the other party, 
and no reaction of the other party is deemed dissent. In a case where the third party qoins 
the assignor to perform the obligations, the assignor or the third party should notify the other 
party and, unless the other party explicitly reqects the re8uest, it is deemed that such a qoining 
is recognised by the other party.

Dor the assignment of rights, on the other hand, the consent of the other party to the contract 
is not re8uired. –owever, in the following circumstances, all or parts of the rights may not be 
assigned:

1. in light of the nature thereof;

2. according to the agreement between the contract parties; and

3. according to the provisions of the laws.
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In particular, in cases where the parties have agreed not to assign such rights, if such rights 
are non-monetary, the agreement shall not act against a bona 7de third party; if such rights 
are monetary, the agreement shall not act against any third party.

Upon the assignment of rights, the assignor should notify the other party, and if the other 
party is not noti7ed, such an assignment of rights is not binding on the other party. The 
noti7cation is not revocable unless the third party accepts the assignment and gives its 
consent.

In a case where the assignor assigns both rights and obligations, the consent of the other 
party is necessary, but the other controls on the assignment of rights and the assignment of 
obligation shall apply respectively.

Law stated - 19 July 2024

Assignment of rights and obligations
;hinfsninLn rNf‘ gnr dsfiuudNfn fnhefisstOg’egnf afrtOhnsf rf ydtOint gsf
LgGerfifsLuudNf‘ gnri‘n2

In a supply contract, the assignment of rights or obligations is 7rst subqect to the statutory 
control of general rules regarding the assignment of rights or obligations of a contract 
provided in the Chinese Civil Code.

The assignment of receivables of a supply contract usually involves a factoring contract 
signed between the supplier and a third party (called a factor) under Chinese law.

If the third party is a commercial factoring enterprise, such transaction will be subqect to 
the regulation and supervision of the China Banking and Insurance Regulatory Commission 
(CBIRC), which is now incorporated into the National Dinancial Regulatory Administration. 
According to the Notice of the General O'ce of the CBIRC on Strengthening Supervision 
and Administration of Commercial Dactoring Enterprises, a commercial factoring enterprise 
should comply with certain regulatory re8uirements.

Law stated - 19 July 2024

Enforcement by a third party
IigfifnhtrGfuirnNfega r‘efifner’f afnhef‘ gnri‘nfigGDftafs DfirefnherefigNf
dt’tnint gsf gfG tgOfs 2

In principle, the Koctrine of Privity shall apply in the enforcement of a contract (ie, where the 
parties agree that the obligor shall perform the obligation for the bene7t of a third party, or 
those obligations owed to the obligee shall be performed by a third party, and the obligor or 
the third party does not perform the obligation or does not perform in conformity with the 
partiesK agreement, the obligor shall be liable to the obligee for breach of contract).

–owever, since the Chinese Civil Code became effective, the contract for a third party has 
been introduced and established under Chinese law, where the third party is allowed to 
enforce the terms of a contract. Article 522 of the Chinese Civil Code provides that if the 
contract parties agree that the obligor performs obligations for a third party and that a third 
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party may directly re8uest the obligor to perform the obligations, as long as the third party 
does not speci7cally reqect within a reasonable period, once the obligor fails to perform the 
obligations for the third party or the performance does not comply with the terms of the 
contract, the obligor shall be liable for breach of contract and the third party may re8uest the 
obligor to bear liability for breach of contract; the obligor may, in respect of the third party, 
avail itself of any defence it has against the obligee.

Except for the aforementioned circumstances, in a case of subrogation, the third party may 
also enforce the terms of a contract upon the demand of the obligee. The subrogation refers 
to if the obligor is remiss in enforcing its contract rights or the accessory rights related to its 
claims, thereby affecting the realisation of the due claims of the obligee: the obligee claims 
to the PeopleQs Court to enforce the contract rights of the obligor against the counterparty in 
subrogation in its own name. –owever, the scope of subrogation shall be limited to the due 
claims of the obligee.

Law stated - 19 July 2024

DISPUTES

Limitation periods
;hinfirefnhefdt’tnint gfuert Gsfa rfyrei‘hf af‘ gnri‘nf‘dit’s2fVsftnfu sstydef
n fiOreefifsh rnerfdt’tnint gfuert G2

According to the Chinese Civil Code, the ordinary limitation period for breach of contract 
claims is three years. The limitation period for claims for disputes arising from an 
international contract for the sales of goods or a contract for the import and export of 
technology is four years.

The above limitation periods start from when the claimant knows or should have known the 
facts giving rise to his or her claim and who the accused is. In any event, if more than 20 years 
have passed since the date of the occurrence of facts giving rise to the claim, the court shall 
not offer any protection.

The law outlines certain conditions under which the limitation period can be suspended. This 
applies if, within the 7nal six months of the limitation period, the claimantQs rights to make a 
QdemandQ cannot be exercised due to circumstances including:

1. force maqeure;

2. the person who has no or limited capacity for civil conduct has no statutory agent, 
or their statutory agent dies or loses the capacity for civil conduct or the power of 
agency;

3. neither a successor nor a legacy caretaker has been determined after the 
commencement of succession;

4. the obligee is controlled by the obligor or other persons; and

5. other obstacles resulting in the failure of the obligee to exercise the right of claim.

Once these impediments are resolved, the limitation period resumes.

Commercial Contracts 2024 Explore on Lexology

https://www.lexology.com/gtdt/workareas/commercial-contracts?utm_source=GTDT&utm_medium=pdf&utm_campaign=Commercial+Contracts+2024


RETURN TO CONTENTS

In addition to suspension, the limitation period can be interrupted according to law. The 
limitation period is interrupted if legal proceedings are instituted or if a party demands or 
agrees to the ful7lment of its obligations. The limitation period commences anew from the 
time of interruption and can be interrupted repeatedly.

Article 1j9 of the Chinese Civil Code further regulates that the periods, calculation methods 
and reasons for a suspension or interruption in respect of the limitation of action shall be 
prescribed by law and those agreed by and between the parties shall be null and void. A 
partyKs prior waiver of the bene7t of the limitation of action shall be null and void.

Law stated - 19 July 2024

Contract interpretation
( EfG f‘ LrnsftgfN LrfMLrtsGt‘nt gfiuur i‘hf‘ gnri‘nftgnerurenint gfEhegf
ifGtsuLnefirtses2f( Eftsfnheftgnegnf afnhefuirntesfGener’tgeG2fIigf
eCnrtgst‘fePtGeg‘ef)teDfePtGeg‘ef LnstGefnhefa Lrf‘ rgersf afnhefErtnnegf
‘ gnri‘nWfyefiG’tnneGfn fsh Eftgnegn2f

In accordance with article 142 and article 466 of Chinese Civil Code, the interpretation of 
disputed contracts shall be determined based on the words and sentences, considering 
relevant terms and clauses, nature and purpose of the behaviour, custom and the principle 
of good faith.

Particularly, when the contract is concluded in two languages with the same legal effect, it is 
presumed that the words and phrases shall contain the same meaning in each language. In 
the event of any irregularity between words and phrases in each language, the interpretation 
shall be based on the terms and clauses, the nature of the contract, the purpose of the 
contract and the principle of good faith.

As for items such as 8uality, price, reward and place of performance not agreed upon and not 
affecting the validity of the contracts, the Civil Code stipulates supplementary agreements 
to follow. ‘ithout supplementary agreements, relevant clauses and trading habits shall be 
referred to. In the absence of the aforementioned, 8uality shall refer to national standard or 
industry standard. Price shall refer to the market price where the contract is performed or 
the guidance price 7xed by the government. Place of performance shall refer to the place of 
receipt of currency in the case of discharging monetary obligations, the place of real estate 
where it is located and the place of the party to perform obligations.

To determine the intent of the parties, a variety of interpretation methods are adopted by 
Chinese courts including literal interpretation, interpretation based on the entirety of the 
contract, interpretation based on purpose of the contract, interpretation based on trade 
habits and interpretation based on principle of good faith. In summary, the interpretation 
methods are adopted accustomed to speci7c circumstance.

Extrinsic evidence is generally admitted by the peopleKs courts. Nevertheless, to convince 
the court, the extrinsic evidence has to be substantially true and formally presented. In 
accordance with the Interpretation of the Civil Procedure Law released by the Supreme 
PeopleQs Court (SPC), in principle, only when the evidence is able to convince the qudges that 
the facts are highly possible, shall the facts be recognised by the court. Exceptionally, the 
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evidence shall be scrutinised with a stricter standard named exclusion of reasonable doubts 
regarding facts of deception, coercion, malicious conspiracy, oral will and gift.

Law stated - 19 July 2024

Choice-of-law clauses
z fN Lrf‘ Lrnsfre‘ OgtsefigGfresue‘nf‘h t‘eY aYdiEf‘diLsesfsntuLdintgOfif
a retOgfdiE2

Under PeopleQs Republic of China (PRC) laws, parties to a contract with foreign elements 
are permitted to choose a foreign law as the governing law for their contract. The following 
factors are considered in determining whether a contract has foreign elements:

1. whether any party is a foreign party or resides in a foreign country;

2. whether the obqect of the contract is located in a foreign country;

3. whether the contract is signed, performed, revised or transferred in a foreign country; 
or

4. whether factors that affect the rights and obligations of the parties take place in a 
foreign country.

Even if a contract is considered foreign-related, Chinese law must be applied if the contract 
falls under any of the following categories:

1. Sino-foreign e8uity or cooperative qoint venture contracts;

2. contracts for Sino-foreign qoint exploration and development of natural resources 
within China;

3. contracts transferring shares in Sino-foreign e8uity or cooperative qoint ventures and 
foreign-owned enterprises;

4. management contracts allowing foreign nationals or corporations to manage 
Sino-foreign e8uity or cooperative qoint ventures established in China;

5. purchase contracts involving foreign nationals or corporations ac8uiring shares in 
wholly Chinese-owned companies established in China; or

6. purchase contracts involving foreign nationals or corporations ac8uiring assets of 
wholly Chinese-owned companies established in China.

Durthermore, where a party intentionally creates a link to foreign elements to circumvent 
the mandatory provisions of PRC laws and regulations, the PeopleKs Court will hold that the 
foreign law cannot be applied.
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z fN Lrf‘ Lrnsfre‘ OgtsefigGfresue‘nf‘h t‘eY aYMLrtsGt‘nt gf‘diLsesf
sntuLdintgOfifa retOgfMLrtsGt‘nt g2

‘ith respect to foreign-related disputes over contracts or other property rights, Chinese 
courts recognise choice-of-qurisdiction clauses stipulating a foreign qurisdiction, but such 
choice of qurisdiction, according to article 52j of SPC Interpretation on the Application of the 
Civil Procedure Law of the PeopleKs Republic of China (amended in 2022), shall satisfy the 
following conditions:

1. The foreign qurisdiction should be actually associated with the disputes, such as the 
place where the defendant is domiciled, the place where a contract is performed, the 
place where a contract is signed, the place where the plaintiff is domiciled, the place 
where the subqect matter is located, the place where the infringing act is committed, 
and such like.

2. The choice of qurisdiction shall not violate the exclusive qurisdiction of Chinese courts 
stipulated in articles 34 and 293 of the Chinese Civil Procedure Law; for example, in 
the case of a real estate dispute lawsuit where the real estate is located in China, the 
Chinese court at the location of the real estate shall have exclusive qurisdiction.

In practice, if one of the contract parties brings a lawsuit at a Chinese court while the contract 
in dispute includes a choice-of-qurisdiction clause of a foreign qurisdiction, the Chinese 
court will put its focus on whether such clause excludes the qurisdiction of Chinese courts 
when determining the recognition of choice of qurisdiction. There have been precedents for 
recognising the choice of a foreign qurisdiction in recent years.

Law stated - 19 July 2024

E=ciency of the local legal system
( Efek‘tegnfigGf‘ snYeaae‘ntPeftsfnhefd ‘idfdeOidfsNsne’ftgfGeidtgOfEtnhf
‘ ’’er‘tidfGtsuLnes2

Normally, a general procedure for a civil claim at 7rst instance is concluded within six months 
from the commencement of the proceeding. If there is a need for an extension under special 
circumstances, an extension of six months may be granted, subqect to the approval of the 
president of the court. If there is a need for a further extension, the approval of the higher-level 
court is re8uired.

–owever, the period for trial of foreign-related civil cases by courts is not subqect to the 
above-mentioned time limits and restrictions. Therefore, in practice, the e'ciency of the trial 
has a high degree of arbitrariness depending on the varied competency and capability of 
local qudges from city to city.

Law stated - 19 July 2024
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VsfN LrfMLrtsGt‘nt gfifstOgin rNfn fnhefAeEfR rUfI gPegnt gf gf
nhef.e‘ Ogtnt gfigGf-ga r‘e’egnf afF retOgfTrytnridfTEirGs2f;ht‘hf
irytnrint gfrLdesfiref‘ ’’ gdNfLseGftgfN LrfMLrtsGt‘nt g2

China acceded to the New York Convention on the Recognition and Enforcement of Doreign 
Arbitral Awards on 22 January 1jW9.

In China, the leading arbitration institution handling foreign-related disputes is the China 
International Economic and Trade Arbitration Commission (CIETAC), and CIETAC procedural 
rules are the most commonly used arbitration rules in China. The most recent version of the 
CIETAC arbitration rules came into effect on 1 January 2015.

Law stated - 19 July 2024

REMEDIES

Available remedies
;hinfre’eGtesf’iNfif‘ Lrnf rf nherfiGMLGt‘in rfOrign2fTrefuLgtntPef
Gi’iOesfiEirGeGfa rfifyrei‘hf af‘ gnri‘nf‘dit’ftgfN LrfMLrtsGt‘nt g2

Kepending on the nature of the disputes, common substantive remedies include damages 
compensation, permanent inqunctions and speci7c performance.

In civil litigation, remedies are mostly compensatory, with punitive damages as an exception. 
–owever, according to the opinions of the Supreme PeopleKs Court on strengthening the 
punishment of intellectual property infringement, in the 7eld of intellectual property, if the 
circumstances are serious, the right holderKs claims of punitive damages shall be supported 
according to law, and the deterrent effect of punitive damages on intentional infringement 
shall be fully exerted.

Law stated - 19 July 2024

Available remedies
Iigfif‘ Lrnf rGerfsue‘tl‘fuera r’ig‘ef)teDf‘igfif‘ Lrnf’igGinefnhinfif
uirnNfuera r’fLgGerfif‘ gnri‘nW2

Under the Chinese Civil Code, the court will order speci7c performance in the event of 
failure to perform the contractual obligations or defective performance. To be speci7c, in 
the case of monetary obligations, the court shall order speci7c performance as no doctrines 
of impossibility are upheld here. As for performance of non-monetary obligations, the court 
can order speci7c performance, unless:

1. it is legally or factually impossible to perform;

2. the subqect matter is unenforceable or the cost incurred from performance is too high; 
or

3. the debtor fails to re8uest performance within a reasonable term.
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It is worth noting that if, according to the nature of the contractual obligations, it is impossible 
to order speci7c performance and performance is not exclusively limited to the parties, one 
party may seek a third party for performance with relevant costs borne by the breaching 
party.

Law stated - 19 July 2024

UPDATE AND TRENDS

Recent developments
TrefnherefigNf nherf‘LrregnfGePed u’egnsf rfe’erOtgOfnregGsfnhinfsh LdGf
yefg neG2

On 5 Kecember 2023, in order to enhance the accuracy and consistency in the application of 
the Contract Section of the Civil Code, the Supreme PeopleQs Court (SPC) promulgated the 
Interpretations on Issues relating to the Application of General Principles of Contract Section 
of Civil Code of PeopleKs Republic of China (Interpretation), which will serve as guidance by 
peopleKs courts at all levels. Notably, the Interpretation addresses the following three aspects, 
among others, in relation to contractual disputes.

Durther guidance for de7nition of reservation contract

In qudicial practice, the courts 7nd it di'cult to de7ne intention letter and memorandum as 
mere intention for possible transaction or reservation contract. The Interpretation provides 
speci7c standard by determining the agreements between the parties. Dor example, if the 
parties agree that a contract shall be concluded within certain period or with warrant 
delivered and parties and subqect matter of the contract to be concluded clari7ed, the 
reservation contract shall be upheld. Parties failing to conclude the contract will be subqect 
to liabilities of li8uidated liabilities or compensations. If no agreements of liabilities are 
reached, the court shall decide taking into account factors such as the completeness of the 
reservation contact and the maturity of the terms based on which the formal contract is to 
be concluded.

Clearer calculation methods of expected bene7ts

In response to the adversity of the courts in determining the expected bene7ts of 
the non-breaching parties, the article 60 of Interpretation introduces three methods for 
determining the expected bene7ts from the performance of the contracts, basing on 
production pro7ts, business pro7ts and resale pro7t, alternative transaction price and market 
price. In accordance with article 5W4 of Chinese Civil Code, the compensation to the 
non-breaching party shall not exceed the losses foreseen by reasonable anticipation of the 
breaching party. Article 63 of the Interpretation provides further guidance for the courts 
by taking into consideration of factors such as, among others, the parties of the contract, 
content of the contract, types of trade and negotiation process.

Preservation of debt in favour of the creditors
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In accordance with the Chinese Civil Code, the creditor is entitled to revoke the acts of the 
debtor by way of evidently unfair pricing which adversely affects the ful7lment of creditorKs 
right such as abandonment of creditorKs rights, transfer of property at Mero consideration, 
and such like. The unfair price herein shall be scrutinised based on the regular local market 
price. Price lower than 90 per cent or higher than 30 per cent of the regular local market 
price is deemed as unfair. In the case of related parties or relatives, the aforementioned 
percentage shall not apply. The Interpretation further speci7es acts causing damaging to the 
creditorKs rights, listing property exchange, discharging debts by delivering properties, leasing 
properties, licensing of intellectual properties, and such like. The Interpretation allows partial 
revocation of the acts of the debtors if the subqect matter under the acts to be revoked can 
be divided.
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